Exemptions under the FOI Act
42 Documents subject to legal professional privilege
(1) A document is an exempt document if it is of such a nature that it would be
privileged from production in legal proceedings on the ground of legal
professional privilege.
(2) A document is not an exempt document because of subsection (1) if the
person entitled to claim legal professional privilege in relation to the production
of the document in legal proceedings waives that claim.
(3) A document is not an exempt document under subsection (1) by reason only
that:
(a) the document contains information that would (apart from this
subsection) cause the document to be exempt under subsection (1); and
(b) the information is operational information of an agency.
Note:

For operational information, see section 8A.

45 Documents containing material obtained in confidence
(1) A document is an exempt document if its disclosure under this Act would found
an action, by a person (other than an agency or the Commonwealth), for breach
of confidence.
(2) Subsection (1) does not apply to any document to the disclosure of which
paragraph 36(1)(a) applies or would apply, but for the operation of subsection
36(2), (5) or (6), being a document prepared by a Minister, a member of the staff
of a Minister, or an officer or employee of an agency, in the course of his or her
duties, or by a prescribed authority in the performance of its functions, for
purposes relating to the affairs of an agency or a Department of State unless the
disclosure would constitute a breach of confidence owed to a person or body
other than:
(a) a person in the capacity of Minister, member of the staff of a Minister or
officer of an agency; or
(b) an agency or the Commonwealth.

47 Documents disclosing trade secrets or commercially valuable information
(1) A document is an exempt document if its disclosure under this Act would
disclose:
(a) trade secrets; or
(b) any other information having a commercial value that would be, or could
reasonably be expected to be, destroyed or diminished if the information
were disclosed.

47C Public interest conditional exemptions—deliberative processes
General rule
(1) A document is conditionally exempt if its disclosure under this Act would disclose
matter (deliberative matter) in the nature of, or relating to, opinion, advice or
recommendation obtained, prepared or recorded, or consultation or deliberation
that has taken place, in the course of, or for the purposes of, the deliberative
processes involved in the functions of an agency or Minister or of the Government
of the Commonwealth.
Exceptions
(2) Deliberative matter does not include either of the following:
(a) operational information (see section 8A);
(b) purely factual material.
Note:

An agency must publish its operational information (see section 8).

(3) This section does not apply to any of the following:
(a) reports (including reports concerning the results of studies, surveys or tests)
of scientific or technical experts, whether employed within an agency or not,
including reports expressing the opinions of such experts on scientific or
technical matters;
(b) reports of a body or organisation, prescribed by the regulations, that is
established within an agency;
(c) the record of, or a formal statement of the reasons for, a final decision given
in the exercise of a power or of an adjudicative function.
Note:

Access must generally be given to a conditionally exempt document
unless it would be contrary to the public interest (see section 11A).

47F Public interest conditional exemptions—personal privacy
General rule
(1) A document is conditionally exempt if its disclosure under this Act would involve
the unreasonable disclosure of personal information about any person (including
a deceased person).
(2) In determining whether the disclosure of the document would involve the
unreasonable disclosure of personal information, an agency or Minister must
have regard to the following matters:
(a) the extent to which the information is well known;
(b) whether the person to whom the information relates is known to be (or to
have been) associated with the matters dealt with in the document;
(c) the availability of the information from publicly accessible sources;
(d) any other matters that the agency or Minister considers relevant.
(3) Subject to subsection (5), subsection (1) does not have effect in relation to a
request by a person for access to a document by reason only of the inclusion in
the document of matter relating to that person.

Access given to qualified person instead
(4) Subsection (5) applies if:
(a) a request is made to an agency or Minister for access to a document of
the agency, or an official document of the Minister, that contains
information concerning the applicant, being information that was provided
by a qualified person acting in his or her capacity as a qualified person;
and
(b) it appears to the principal officer of the agency or to the Minister (as the
case may be) that the disclosure of the information to the applicant might
be detrimental to the applicant’s physical or mental health, or well-being.
(5) The principal officer or Minister may, if access to the document would otherwise
be given to the applicant, direct that access to the document, so far as it
contains that information, is not to be given to the applicant but is to be given
instead to a qualified person who:
(a) carries on the same occupation, of a kind mentioned in the definition of
qualified person in subsection (7), as the first-mentioned qualified
person; and
(b) is to be nominated by the applicant.
(6) The powers and functions of the principal officer of an agency under this section
may be exercised by an officer of the agency acting within his or her scope of
authority in accordance with arrangements referred to in section 23.
(7) In this section:
qualified person means a person who carries on, and is entitled to carry on, an
occupation that involves the provision of care for the physical or mental health of
people or for their well-being, and, without limiting the generality of the
foregoing, includes any of the following:
(a) a medical practitioner;
(b) a psychiatrist;
(c) a psychologist;
(d) a counsellor;
(e) a social worker.
Note:

Access must generally be given to a conditionally exempt document
unless it would be contrary to the public interest (see section 11A).

47G Public interest conditional exemptions – business
(1) A document is conditionally exempt if its disclosure under this Act would
disclose information concerning a person in respect of his or her business or
professional affairs or concerning the business, commercial or financial affairs
of an organisation or undertaking, in a case in which the disclosure of the
information:
(a) would, or could reasonably be expected to, unreasonably affect that
person adversely in respect of his or her lawful business or professional
affairs or that organisation or undertaking in respect of its lawful
business, commercial or financial affairs; or
(b) could reasonably be expected to prejudice the future supply of
information to the Commonwealth or an agency for the purpose of the
administration of a law of the Commonwealth or of a Territory or the
administration of matters administered by an agency.

(2) Subsection (1) does not apply to trade secrets or other information to which
section 47 applies.
(3) Subsection (1) does not have effect in relation to a request by a person for
access to a document:
(a) by reason only of the inclusion in the document of information concerning
that person in respect of his or her business or professional affairs; or
(b) by reason only of the inclusion in the document of information concerning
the business, commercial or financial affairs of an undertaking where the
person making the request is the proprietor of the undertaking or a
person acting on behalf of the proprietor; or
(c) by reason only of the inclusion in the document of information concerning
the business, commercial or financial affairs of an organisation where the
person making the request is the organisation or a person acting on
behalf of the organisation.
(4) A reference in this section to an undertaking includes a reference to an
undertaking that is carried on by, or by an authority of, the Commonwealth or a
State or by a local government authority.
(5) For the purposes of subsection (1), information is not taken to concern a
person in respect of the person’s professional affairs merely because it is
information concerning the person’s status as a member of a profession.
Note:

Access must generally be given to a conditionally exempt
document unless it would be contrary to the public interest (see
section 11A).

47H Public interest conditional exemptions – research
A document is conditionally exempt if:
(a) it contains information relating to research that is being, or is to be,
undertaken by an officer of an agency specified in Schedule 4; and
(b) disclosure of the information before the completion of the research
would be likely unreasonably to expose the agency or officer to
disadvantage.
Note:

Access must generally be given to a conditionally exempt
document unless it would be contrary to the public interest (see
section 11A).

