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The following information provides general guidance on how to verify a contractor’s (Contractor) work, health and safety management system (WHSMS) and manage the contractor’s safety performance when engaged to complete work for the University outside of Australia. There are two (2) sections to this guidance:
1. Engaging a contractor through a tender process either at a national or international level
2. Engaging, and/or working with, a local contractor within a foreign country.

There are specific requirements in the Work Health and Safety Regulations 2011 (Cth) (the Regulations) which apply to work the University undertakes outside of Australia (the Work) which may be performed by a contractor, for example:
· refurbishing an outlying or remote office or campus in a foreign country
· teaching or research activities in a foreign country.

It is recommended the person responsible for engaging a contractor for the Work, liaise with Safety and Wellbeing about the specific WHS requirements both the University and contractor may be required to comply with in relation to the Regulations. It is important to note, the contractor must be informed prior to engagement (approach to market or request for quote, etc) what the specific WHS requirements will be in completing the Work.

Regulation 11A identifies certain provisions that apply outside of Australia. When engaging contractors to perform work for which these provisions may apply, the University has a duty to ensure compliance by the Contractor with the applicable provisions (regulatory requirements).

The following provisions are identified by Regulation 11A which may be appliable to the Work performed by a contractor (the Contractor):
· Work group determination, health and safety representative (HSR) elections and training (Part 2.1 of the Regulations)
· Issue resolution and cessation of unsafe work (Part 2.2 and 2.3 of the Regulations)
· Managing risks to health and safety (Part 3.1 of the Regulations)
· Information, training and instruction, working environment, first aid, emergency plans, personal protective equipment, remote or isolated work, hazardous atmospheres, storage of flammable or combustible substances, falling objects, and psychosocial risks (Part 3.2 of the Regulations)
· General electrical safety in workplaces and energised electrical work (Part 4.7 of the Regulations)
· Diving work (Part 4.8 of the Regulations)
· Additional duties relating to registered plant and plant designs which relates to records of plant design and the manufacture and import of plant, which are or could reasonably be expected to be used in Australia (Part 5.2 of the Regulations)
· Registration of plant designs and items of plant which are or could reasonably be expected to be used in Australia (Part 5.3 of the Regulations)
· Construction work excluding principle contractor and general construction training provisions (Part 6.1 to 6.3 of the Regulations)
· Any other provision or regulation which requires application in order to apply the provisions mentioned above.







Note: No two (2) situations of engaging a Contractor to work outside of Australia will be the same due to these common factors, but not limited to these:
· The country and/or locality in which the Work is being conducted
· Local rules, laws and/or regulations governing the type of Work being completed, including requirements involving use of local labour and/or businesses
· Visa entry requirements for foreign contractors entering the country and/or locality
· [bookmark: _Hlk213742863][bookmark: _Section_1_-]Type of Work to be completed, hence the type of hazards and risks to be controlled in so far as reasonably practicable given the constraints or restrictions imposed by the country and/or location.
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The WHSMS evidence (the Evidence) a Contractor provides the University will be based on the guidance provided to the Contractor at the time of engagement (approach to market, request for quote, etc). The process of reviewing and verifying the WHSMS evidence provided by a Contractor is based on two (2) decision factors:
1. Fit for purpose: the Evidence is appropriate for the Work the Contractor is being engaged to complete for, and on behalf of, the University, and
2. Deemed to satisfy: an overall assessment the Evidence is deemed to be sufficient to assure the University, the Contractor has the capability and capacity to complete the Work in a safe and compliant manner.

WHSMS criteria
In general terms the various Regulations a Contractor may need to comply with are listed in the introduction above. The specific Regulations which may apply will depend on the type of Work being undertaken and the legal requirements of the country and/or locality in which the Work is undertaken. 
An issue the responsible person must consider is the extent to which the University controls and influences the Contractor’s work from a WHS perspective. Based on the factors mentioned earlier, the decision about the Evidence may be based on these two (2) options:
1. Instruct the Contractor to comply with all University WHSMS policy, procedure and guidance information (this would include safe systems of work, ie, job safety analysis, etc). This is especially relevant when engaging foreign contractors, or
2. Verify to the satisfaction of the University, the Contractor’s WHSMS (as developed and applied by the Contractor) will meet the regulatory requirements applicable to the Work. 
Option 1 would result in the University accepting a greater level of responsibility and accountability for the work of the Contractor. Whereas option 2 would share the level of responsibility and accountability with the Contractor (provided a legal agreement assigns an obligation on the Contractor to comply with Commonwealth Regulations and they have management and control of the work site or location). Option 2 is also applicable to Australian contractors engage to perform the Work.


Decision references
The following resources may provide guidance in reviewing a Contractor’s Evidence:
1. Country profiles on occupational safety and health – ILO
2. Database of international occupational health and safety legislation - ILO
3. State/Territory WHS legislation applicable to the Contractor’s work location
4. State/Territory WHS regulator codes of practice (CoP)
5. AS/NZS standards as called up in the WHS legislation or CoP
6. Safe Work Australia (SWA) model WHS legislation if not addressed in State/Territory WHS legislation
7. SWA model CoP if not available through State/Territory WHS regulators
8. Industry standards promoted through SWA or other bodies
9. Comcare guidance material.
Consider the following information for guidance on verifying the Evidence provided by a Contractor.

Guidance information

The following information will guide the review of a Contractor’s WHSMS evidence based on the two (2) decision factors. All verification activities and evidence, must be documented and retained for future reference.

Work health and safety management system (WHSMS)

The evidence must provide assurance that some degree of work health and safety management system exists appropriate for the Work. 

The WHSMS must be fit for purpose and may need to include evidence associated with:
· General risk management associated with the Work, including emergency response (see note below)
· Information, training and instruction for workers
· Working environment which supports a safe and health workplace
· First aid and emergency plans
· Personal protective equipment applicable to the Work
· Remote or isolated work procedures
· Hazardous atmosphere procedures, such as asbestos and silica exposure
· Storage of flammable or combustible substances
· Falling object prevention
· Psychosocial risk management
· General electrical safety for the Work and/or safely working with energised electrical equipment
· Diving, safe systems of work
· Plant and equipment operational procedures
· Construction work including high risk construction work safe systems of work
· Safety management of sub-contractors in particular in-country and/or local labour engagement.











Note: 
1. The Contractor’s emergency procedures must identify the following key information related to reporting WHS incidents to the University:
· report all WHS incidents to the University representative as soon as practical
· report all notifiable incidents to the University representative immediately, the University will notify the Commonwealth WHS regulator, Comcare
· secure the work site involving a notifiable incident, in so far as reasonably practicable, until it is released by Comcare and/or the University. Foreign rules or law may dictate other actions.

2. For reference, the contractor may include University contact details such as:
· their University contract manager or representative contact details
· telephone Safety and Wellbeing direct on +61 406 403 025, and/or
· email to whs@anu.edu.au.


Risk management 

Evidence must confirm procedure(s) exist to identify hazards, to assess risks and implement control measures in relation to the Work. The focus of the nominated control measures must be to either eliminate or minimise the risk of harm, in so far as is reasonably practicable, with reference to the hierarchy of controls.
Risk management evidence must be fit for purpose in relation to the Work and may include these practical features or aspects:
· Risk register and/or risk assessments
· Job safety analysis (JSA)
· Safe work processes and/or procedures (SWP)
· Take 5 processes (T5)
· Pre-start checks
· Electrical testing of RCDs if available in the country and/or locality
· Emergency response and incident reporting.


Hazardous and high risk work

Construction work may include hazardous and/or high risk work (see Chapters 4 and 6 of the Regulations for more information). In Australia high risk work requires certain licencing to be obtained by the worker who performs the high risk work, therefore the same approach should be taken, in so far as is reasonably practicable, when engaging workers to perform high risk work outside of Australia.

The evidence would confirm the type of hazardous and/or high risk work to be undertaken and how the Contractor assures compliance with the applicable Regulations (mentioned above) and the health and safety of workers. 
Within Australia, some hazardous and/or high risk work also requires a safe work method statement (SWMS) to be created, reviewed, available onsite and signed off by all workers performing the work. The same approach should be taken, in so far as is reasonably practicable, when engaging workers to perform high risk work outside of Australia, with consideration to the WHS rules or laws in the country and/or locality in which the Work in undertaken.









Licensing

The evidence must verify the Contractor’s workers meet the requirements as prescribed by the WHS rules or laws of the country and/or locality in which the Work is undertaken.

Induction and WHS training

Contractor workers must receive instruction, training and/or information in relation to the Work to be undertaken. The Evidence may adapted to suit the particular circumstance of the Work and work environment, with consideration to the WHS rules or laws in the country and/or locality in which the Work in undertaken. Practical examples of this Evidence may include:
· an induction program as an application or online system or hand written records
· detailed in a safety management plan or procedure
· part of a checklist or other form of record that confirms workers are appropriately trained for the tasks being completed, and are aware of the hazards/risks associated with that work and the control measures that must be implemented to eliminate or minimise the risk of harm. 
The onus is on the Contractor (as a PCBU) to ensure their workers are appropriately trained with oversight by the University.

Consultation, coordination and cooperation

Both the Contractor and University have a duty to consult with workers performing work outside of Australia. This duty is the same as if the workers were engaged in work in Australia.
Evidence provided by the Contractor, in addition to procedure(s), may include team meetings, site briefings, Take 5 records, toolbox talks, WHS committee minutes, visitor induction(s), client fact sheets or FAQs.
The extent of the consultative process, ie, designation or work group(s) and election of health and safety representatives, will depend on the extent of the Work and work environment. Further advice should be sought from whs@anu.edu.au on this matter to ensure regulatory compliance is reasonably practicable.

Declarations related to regulatory non-compliances

If a Contractor declares they have been issued with a regulatory notice, direction, prohibition or undertaking and/or Court conviction/judgement in relation to WHS or equivalent, the information provided by the Contractor must be reviewed by the University in relation to the:
· basis of such enforcement or legal action 
· work intended to be undertaken by the Contractor for, and on behalf of the University, and
· corrective actions implemented by the Contractor in response to the enforcement or legal action.
The review of information, in consultation with Safety and Wellbeing, must determine to the satisfaction of the University, the Contractor:
· has taken all reasonably practical steps to assure the circumstance leading to the enforcement or legal action does not result in a similar outcome, and
· does not pose an unacceptable level of risk to the University in not supporting the University to meet its duties under the Act and Regulations.
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Managing a contractor’s safety performance
Engaging Contractors to do work is not a “set and forget” process, especially for work outside of Australia. A Contractor’s safety performance must be monitored and/or managed through to the end of the Work or contract/agreement. The complexity of complying with specific Australian Regulations and foreign rules or laws increases the level of risk to the University in relation to its exposure to people and reputational risks.
In general terms, the key milestone events which may coincide with University activities to monitor a Contractor’s safety performance outside of Australia may include the following:
· Pre-start site inspection to ensure all foreseeable hazards and risks have been identified, assessed and controlled
· After the Work commences, to verify the Contractor’s WHSMS has been implemented as proposed,
· When, or after, high risk construction work commences, to verify appropriate safe work practices are in effect
· Mid-way through the project time frame if the Work is less than three (3) months in duration.
· During final stages of the Work which involves work which tends to attract less focus on safety due to workers focusing on returning to their home locations.
· At least every six (6) to twelve (12) weeks for Work if it continues for more than three (3) months.
· In response to notifiable incidents, incidents involving injury or receipt of complaints from third parties.

The frequency, scope and outcome of managing a Contractor’s safety performance is suggested to centre around these principles:
· The level of risk posed by the Work.
· The extent of the University’s knowledge and expertise of the Work.
· The capacity and capability of the Contractor as a PCBU and its WHSMS.
· The term of contractor engagement, in particular Work which may span key holiday or shut down periods.
· The frequency and severity of WHS incidents within the management and control of the Contractor.
· A duty to consult, cooperate and coordinate with contractors on WHS matters.
· The extent of control the University has over the Contractor’s Work, the more control, the more responsibility the University has to take reasonably practicable steps to ensure the health and safety of workers and others. This point includes any contractual terms requiring specific management activities by the University.
· Contractual clauses obligating a Contractor to comply with specific Regulations for work outside of Australia and University directions or instructions.







The process of assessing a Contractor’s safety performance may be based on prescribed criteria and corrective action time frames, such as the examples in the following table.

	Criteria
	Description

	Critical non-compliance
	Non-compliance with a Commonwealth or foreign regulatory obligation and/or requirement which poses an immediate risk of harm to a worker or other person. Note the issue may also be a Comcare notifiable incident.

Corrective action time frame: Immediate and/or stop work until corrected or actioned.

	Non-compliance
	Non-compliance with a Commonwealth or foreign regulatory obligation and/or requirement which does not pose an immediate risk of harm to a worker or other person.

Corrective action time frame: The University expects the Contractor to correct the non-compliance within five (5) business days.

	Non-conformance
	The system / process / procedure / element is not fully implemented or partially conforms with the Contractor’s WHSMS.

Corrective action time frame: Corrected as per the requirements of the contract or agreement with the University.

	Observation
	An opportunity to improve safe work processes and/or components of the contractor’s WHSMS. Observations also indicate trends that may result in a future non-compliance and/or non-conformance.

Corrective action is a decision by the Contractor.

	Compliance or conformance
	Compliant with relevant Commonwealth or foreign regulatory obligations/requirement(s) or conformance with the Contractor’s WHSMS.



All University activities involving consultation, cooperation and coordination with Contractors on WHS matters, including managing safety performance for work outside of Australia, must be documented and retained for future reference.
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The University should have processes in place to assure compliance with local WHS laws, the challenge being: how to assure compliance with specific Australian WHS Regulations if these are in conflict or exceed the local WHS requirements.
A basic guide to working through this type of challenge is the test of: what is reasonably practicable in the circumstance?  Comcare’s guidance on this test includes:
The test of reasonably practicable is an objective test. It simply means making a judgement call in light of all the facts, considering the state of knowledge about the risk of injury or harm (in question) and means of mitigating it. PCBU’s (the University) should consider all the following in determining what is reasonably practicable:
· likelihood of the hazard or risk occurring
· the consequences or degree of harm that might result
· what the duty holder (the University) ought to know and what the duty holder knows about the hazard (state of knowledge)
· what is available to eliminate or minimise the risk (on the open market or can be manufactured)
· its suitability
· the cost of mitigating the risk
· any other matters relevant such as other legislation or the capacity to control or influence relevant matters.
In each case of engaging a Contractor to work outside of Australia, it is important to liaise with Safety and Wellbeing and the University Legal Office to take steps or action which assures the University’s compliance with reg11A of the WHS Regulations.








The following table provides an example of what may be deemed reasonably practicable in relation to assuring the safety of University employees and students during a period of work undertaken by a Contractor outside of Australia (the WHS Regulation appliable to this example is reg11A(1)(c) Part 3.1 – Managing risks to health and safety).

	Example outside of Australia
	Consultation, cooperation and collaboration
	Action by the University

	The University engages a local contractor to complete maintenance or repair work on electrical circuits in a building occupied by University employees and students during normal business hours.

The electrical standards and/or electrical trade qualifications applicable in the location are unknown or are below that applied in the Australian workplace.

	The University should engage with the contractor to confirm:
· what the work involves and likely interruption to business operation.
· potential risks to health and safety.
· flexibility by the contractor to perform the work outside of business hours.
· what checks are made to confirm the electrical circuits are safe to use or operate?

	The University could implement these practical control measures, and not limited to these by circumstance:
· safety briefing for employees and students prior to the work commencing and at the start of each business period the work continues over.
· isolate the employees and students from exposure to the work or hazards.
· request updates from the contractor on work completion and status of any potential risks.
· plan and implement a response to any WHS issue or risk event.
· obtain confirmation from the contractor the work is completed without any risk to health and safety. 
· operate an electrical appliance to test the electrical circuit using cautionary techniques, ie, plug in appliance, then turn on the electrical point switch, then touch the appliance with the back of hand (turn off the appliance if there is any concern or potential electrical shock), then turn on the appliance to check its operation. 
· arrange an independent test of the electrical circuits if deemed necessary, prior to reuse.
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