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Introduction
Comcare advise Commonwealth PCBUs[footnoteRef:1] (the University) to ensure a contractor has the specified knowledge it claims to have, they have appropriate safety systems in place and that, so far as it is possible, to test the contractor is complying with their safety systems (for example some sort of monitoring or verification process via the PCBU’s own contractor management system). [1:  The University is a person conducting a business or undertaking (PCBU), s5 of the Act.] 

The following information provides general guidance on how to verify a construction contractor’s (Contractor) work, health and safety management system (WHSMS) and manage the contractor’s safety performance. In general terms, a Contractor’s WHSMS must comply with requirements similar to those prescribed by Chapter 3, 4 and 5 of the Work Health and Safety Regulations 2011 (Cth) (the Regulations), but as applicable to the WHS regulations for the State/Territory in which the Contractor operates.
Contractors have additional WHS duties under applicable regulations for construction work, high risk construction work and principle contractor responsibilities (see Chapter 6 of the Regulations as a guide). Additional regulatory obligations also apply to work involving hazardous chemicals, asbestos and silica. 
While each area of the University retains the flexibility to adapt its contractor engagement practices to align to the general principles outlined in the WHSMS Handbook Chapter 3.6 – Contractor Safety Engagement, each area must ensure verification activities and evidence are documented and retained for future reference.

It is important to note, the University (through the responsible person) must not provide direct technical advice on the structure and/or content of a Contractor’s WHSMS. The onus is on the Contractor, as a PCBU, to ensure their WHSMS is fit for purpose, addresses the criteria outlined in this guidance information and is compliant with their State/Territory WHS legislation, applicable to the Work. 

If you need advice on the application of this appendix, contact whs@anu.edu.au. 
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The process of reviewing and verifying the WHSMS evidence provided by a Contractor is based on two (2) decision factors (see table below for more information):
1. Fit for purpose: the evidence is appropriate for the work the Contractor is being engaged to complete for, and on behalf of, the University (the Work), and
2. Deemed to satisfy: an overall assessment the evidence is deemed to be sufficient to assure the University the Contractor has the capability and capacity to complete the Work in a safe and compliant manner.
WHSMS criteria
In general terms the various WHS regulations a Contractor may need to comply with (and provide evidence to the satisfaction of the University) may be grouped under these key criteria:
· WHS management system
· Risk management 
· High risk work
· Licensing
· Induction and WHS training
· Consultation, coordination and cooperation
· Declarations related to regulatory non-compliances.

Decision references
In reviewing a Contractor’s WHSMS evidence refer to the following resources in this sequence:
1. State/Territory WHS legislation applicable to the Contractor’s work location
2. State/Territory WHS regulator codes of practice (CoP)
3. AS/NZS standards as called up in the WHS legislation or CoP
4. Safe Work Australia (SWA) model WHS legislation if not addressed in State/Territory WHS legislation
5. SWA model CoP if not available through State/Territory WHS regulators
6. Industry standards promoted through SWA or other bodies
7. Comcare guidance material.


Guidance information

The following information will guide the review of a Contractor’s WHSMS evidence based on the two (2) decision factors. All verification activities and evidence, must be documented and retained for future reference.

Work health and safety management system (WHSMS)

The evidence must provide assurance that a work health and safety management system exists which may encompass such items as: organisational structure; safety planning activities; safety responsibilities, authorities and accountabilities; safety communications, practices, procedures and processes; tools and/or resources for developing, implementing, achieving, reviewing and maintaining the WHSMS. The WHSMS must provide evidence the Contractor has the capability and capacity to safely manage the risks associated with the scope of Work being undertaken by the Contractor. Each WHSMS will be different due to the size and/or complexity of the contractor’s business operation and/or AS/NZS ISO certification or OFSC[footnoteRef:2] accreditation. [2:  Office of the Federal Safety Commissioner] 


The WHSMS must be fit for purpose and may need to include evidence associated with:
· General risk management in the workplace, including emergency response (see note below)
· Managing hazardous work
· Plant and equipment operations
· Construction work including high risk construction work
· Principle contractor duties
· WHS management plan template for construction projects (or an example from past projects), noting a site specific WHS management plan must be prepared prior to construction project work commencing
· Hazardous chemical management
· Work involving hazardous materials such as asbestos, silica and lead based paint
· Safety management of sub-contractors.

Note: 
1. The contractor’s emergency procedures (or other WHSMS section) must identify the following key information related to reporting WHS incidents to the University:
· report all WHS incidents to the University as soon as practical
· report all notifiable incidents to the University immediately, the University will notify the Commonwealth WHS regulator, Comcare
· secure the work site involving a notifiable incident until it is released by Comcare and/or the University.


2. For reference, the contractor may include University contact details such as:
· their University contract manager or representative.
· telephone Safety and Wellbeing direct on 0406 403 025, and/or
· email to whs@anu.edu.au.


Risk management 

The evidence must confirm procedure(s) exist to identify hazards, to assess risks and implement control measures in relation to the Work. The focus of the nominated control measures must be to either eliminate or minimise the risk of harm, in so far as is reasonably practicable, with reference to the hierarchy of controls.
Risk management evidence must be fit for purpose in relation to the construction work or project and would include these practical features or aspects:
· Risk register and/or risk assessments.
· Safe work method statements (SWMS), ensure SWMS are specific to the work being undertaken for, and on behalf of, the Univesity and are compliant with State/Territory WHS regulations.
· Job safety analysis (JSA).
· Safe work processes and/or procedures (SWP).
· Take 5 processes (T5).
· Pre-start checks.
· Electrical testing of RCDs
· Emergency response and incident reporting
· Health monitoring.


Hazardous and high risk work

Construction work may include hazardous and/or high risk work (see Chapters 4 and 6 of the Regulations for more information). High risk work requires certain licencing to be obtained by the worker who performs the high risk work.

The evidence would confirm the type of hazardous and/or high risk work to be undertaken and how the Contractor assures compliance with the applicable State/Territory WHS legislation, including licencing of workers. 
Some hazardous and/or high risk work also requires a safe work method statement (SWMS) to be created, reviewed, available onsite and signed off by all workers performing the work. Specific regulations prescribe the use and application of SWMS, see Division 2 of the Regulations for more information. It is crucial the University verify SWMS in use by the Contractor for the Work, are compliant.

Licensing

The evidence must verify the Contractor’s workers (and sub-contractor workers) are appropriately licenced to perform the Work, in accordance with applicable State/Territory WHS legislation. Licensing includes that required by WHS regulations (ie, elevated work platform) but also that required by trade groups (ie, electrician).
For evidence which includes a licensing register listing multiple workers, verify the licence requirement(s) and randomly sample the validity of such through applicable WHS regulator website(s).






Induction and WHS training

Induction and WHS training evidence may include these examples:
· an induction program as an online system…
· detailed in a safety management plan or procedure.
· part of a checklist or other form of record that confirms workers are appropriately trained for the tasks being completed, and are aware of the hazards/risks associated with that work and the control measures that must be implemented to eliminate or minimise the risk of harm. 
The onus is on the Contractor (as a PCBU) to ensure their workers are appropriately trained in accordance with State/Territory WHS legislation and/or code(s) of practice.
The WHS training evidence must confirm:
· all workers have or will complete the University’s contractor induction program.
· workers must or have completed General Construction Induction training, asbestos awareness training and silica awareness training prior to commencing work on a University construction site.
· workers must or have completed a site induction specific to the construction site prior to commencing work on that site.

Consultation, coordination and cooperation

The evidence would confirm the Contractor is aware of their WHS duty to consult, coordinate and cooperate in relation to WHS matters. The duty to consult, coordinate and cooperate extends to their workers, other PCBUs and others (visitors and/or students) who may be affected by the Work. This WHS duty is expressed in varied terms in State/Territory WHS legislation.
Evidence provided by the Contractor, in addition to procedure(s), may include team meetings, site briefings, Take 5 records, toolbox talks, WHS committee minutes, visitor induction(s), client fact sheets or FAQs.
Evidence may include statements related to engagement or communication with the University or clients, a client relations plan and/or a communication plan.

Declarations related to regulatory non-compliances

If a Contractor declares they have been issued with a regulatory notice, direction, prohibition or undertaking and/or Court conviction/judgement in relation to WHS or equivalent, the information provided by the Contractor must be reviewed by the University in relation to the:
· basis of such enforcement or legal action 
· work intended to be undertaken by the Contractor for, and on behalf of the University, and
· corrective actions implemented by the Contractor in response to the enforcement or legal action.
The review of information, in consultation with Safety and Wellbeing, must determine to the satisfaction of the University, the Contractor:
· has taken all reasonably practical steps to assure the circumstance leading to the enforcement or legal action does not result in a similar outcome, and
· does not pose an unacceptable level of risk to the University in not supporting the University to meet its duties under the Act and Regulations.

The review process and evidence must be documented and retained for future reference.
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Managing a contractor’s safety performance

Engaging Contractors to do work is not a “set and forget” process. A Contractor’s safety performance must be monitored and/or managed through to the end of the Work or contract/agreement. While a Contractor may be assigned as a principle contractor and/or granted management and control of a work site, the University still retains concurrent WHS duties to do what is reasonably practicable to assure the safety of workers and others.
In general terms, the key milestone events which may coincide with University activities to monitor a Contractor’s safety performance include the following, which may be preplanned or unannounced:
· Pre-start site inspection, in particular an inspection to prepare a WHS management plan. Remember, a site specific WHS management plan must be developed/created/available prior to work commencing on a construction project.
· After the Work commences, to verify the Contractor’s WHSMS has been implemented as proposed, in particular in accordance with a WHS management plan if applicable.
· When, or after, high risk construction work commences, to verify appropriate safe work practices and/or safe work method statements are in effect (again refer to the WHS management plan if applicable). Examples of work which should be verified include work at heights, scaffolding set up, asbestos removal, excavations and/or permit to work activities.
· Mid-way through the construction time frame if the Work is less than three (3) months in duration.
· During final stages of the Work which involves work which tends to attract less focus on safety, such as landscaping and/or make good tasks.
· At least every six (6) to twelve (12) weeks for Work if it continues for more than three (3) months.
· In response to notifiable incidents, incidents involving injury or receipt of complaints from third parties.

The frequency, scope and outcome of managing a Contractor’s safety performance is suggested to centre around these principles:
· The level of risk posed by the Work.
· The extent of the University’s knowledge and expertise of the Work.
· The capacity and capability of the Contractor as a PCBU and its WHSMS.
· The term of contractor engagement, in particular Work which may span key holiday or shut down periods.
· The frequency and severity of WHS incidents within the management and control of the Contractor.
· A duty to consult, cooperate and coordinate with contractors on WHS matters.
· The extent of control the University has over the Contractor’s Work, the more control, the more responsibility the University has to take reasonably practicable steps to ensure the health and safety of workers and others. This point includes any contractual terms requiring specific management activities by the University.
· Contractual clauses obligating a Contractor to comply with WHS law and University directions or instructions.






The process of assessing a Contractor’s safety performance should be based on prescribed criteria and corrective action time frames, such as the examples in the following table.
	Criteria
	Description

	Critical non-compliance
	Non-compliance with a State/Territory and/or Commonwealth regulatory obligation and/or requirement which poses an immediate risk of harm to a worker or other person. Note the issue may also be a Comcare notifiable incident.

Corrective action time frame: Immediate and/or stop work until corrected or actioned.

	Non-compliance
	Non-compliance with a State/Territory and/or Commonwealth regulatory obligation and/or requirement which does not pose an immediate risk of harm to a worker or other person.

Corrective action time frame: The University expects the Contractor to correct the non-compliance within five (5) business days.

	Non-conformance
	The system / process / procedure / element is not fully implemented or partially conforms with the contractor’s WHSMS or site specific WHS management plan.

Corrective action time frame: Corrected as per the requirements of the contract or agreement with the University.

	Observation
	An opportunity to improve safe work processes and/or components of the contractor’s WHSMS or site specific WHS management plan. Observations also indicate trends that may result in a future non-compliance and/or non-conformance.

Corrective action is a decision by the Contractor.

	Compliance or conformance
	Compliant with relevant State/Territory or Commonwealth regulatory obligations/requirement(s) or conformance with the Contractor’s WHSMS or site specific WHS management plan.



All University activities involving consultation, cooperation and coordination with Contractors on WHS matters, including managing safety performance, must be documented and retained for future reference.
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